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PRIVILEGED ATTORNEY/CLIENT

COMMUNICATION
PERSONAL & CONFIDENTIAL

The Board of Trustees of

The Epsilon Educational Endowment
c/o Chris Laus, President

620 S. State Street

Ann Arbor, MI 48104

Re:  Proposed Educational Area Grant to Epsilon Trustee Corporation

Gentlemen:

You have requested our opinion concerning the possible effect on The Epsilon
Educational Endowment 's (the “Foundation™) tax exempt status under Internal Revenue Code
Section 501(c)(3) of making a proposed grant (the “Grant”) to Epsilon Trustee Corporation (the
“House Corporation”). The Grant would be used by the House Corporation to fund the
renovation and construction of the educational areas of a lodge (the “Lodge”) used by members
of Alpha Epsilon (the “Alpha”) of the Chi Psi Fraternity (the “Fraternity”) at the University of
Michigan (the “University™) along with furniture, fixtures and equipment for use in those
Educational Areas and desks and desk chairs to be used in the student rooms (provided the
House Corporation retains ownership thereof). The Grant will also be used to provide fire safety
equipment for use in connection with the dedicated educational areas, such as fire alarms, smoke
detectors and internal sprinkler systems, and the installation, configuration and maintenance of
computer networking equipment for the provision of Wireless Internet Access throughout the
Lodge. In addition, there may be a segregated fund, which will be held by the Foundation, the
income from which is to be used for the operating costs attributable to the Educational Areas (the
"Operating Account"). The use of the Grant is more fully described in the Grant Agreement
attached as Exhibit A (and the exhibits thereto) which is an integral part of this opinion (the
“Grant Agreement”).

In the preparation of this opinion, we have reviewed and relied upon correspondence
from Dwight Herdrich, David Di Rita and Brad Plymale and enclosures therewith, including
financial information and architectural plans (with square footage specifications); the letter from
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Allan Lutes, President of Alpha Fraternity Management, which is attached as Exhibit B; and
such other materials and authorities as we deemed necessary or appropriate in the matter.
Capitalized terms not otherwise defined herein shall have the meanings ascribed thereto in the
Grant Agreement.

In addition, we have relied on the following facts:
PART ONE: STATEMENT OF FACTS

The Foundation is a nonprofit corporation organized under the laws of the State of
Michigan, exempt from federal income tax under Section 501(c)(3) of the Internal Revenue Code
(the “Code™), and recognized as a public charity under Sections 509(a)(1) and 170(b)(1)(A)(vi)
of the Code. It is organized and operated exclusively for charitable and educational purposes.

Epsilon Trustee Corporation is a Michigan nonprofit corporation and maintains the
Lodge for the Alpha at the University. The House Corporation is exempt from federal income tax
under Section 501(c)(7) of the Code and the Alpha is described in Code Section 501(cX7).

1. Description of Proposed Grant.

The House Corporation will renovate and construct the Lodge to provide, among other
items, dedicated study areas and a library for the student members of the Alpha. Moreover, the
House Corporation intends to purchase certain educational furniture, fixtures and equipment for
use in the Educational Areas and other parts of the Lodge. The information furnished to us by
the House Corporation and the plans and specifications attached as Exhibit 3 to the Grant
Agreement reflect that the total square footage of the Lodge will be 9,940 square feet, excluding
support areas.'

The Foundation proposes to make the Grant to the House Corporation to fund certain
renovation and construction costs associated with the Educational Areas of the Lodge. The
Grant is fully described in and governed by the Grant Agreement, attached hereto as Exhibit A,
and incorporated herein. The House Corporation will use this Grant to: (1) fund the Building
Construction Costs attributable to Educational Areas; (ii) fund the Operating Account; (iii)
acquire Educational Equipment; (iv) acquire Educational Materials (c.g., library and reference
books); (v) acquire Fire Safety Equipment for use in connection with the Educational Areas (e.g.,
fire alarms, smoke detectors and internal sprinkler systems); and (vi) to pay for the installation,
configuration and maintenance of computer networking equipment for the provision of Wireless
Internet Access throughout the Lodge.

' The Lodge contains 9,940 square feet of living space. The living area does not include 4,290 square feet of
support areas of the Lodge such as common area restrooms, hallways, mechanical, electrical, stairways, storage and
laundry areas, With these areas included, the total square footage of the Lodge is 14,230 square feet.
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The portion of the Grant that will be used to finance the Building Construction Costs will
be determined by multiplying the Building Construction Costs by a fraction, the numerator of
which is the amount of square footage attributable and dedicated to Educational Areas, and the
denominator of which will be the total square footage of the Lodge (less support and ancillary
areas).

2. Description of Educational Areas.

The floor plans for the Lodge, which are attached as Exhibit 3 to the Grant Agreement,
along with the description of the Educational Areas of the Lodge, which is attached as Exhibit 2
to the Grant Agreement, show the space to be used exclusively for educational purposes by the
Alpha (except for minor social or recreational use). The following paragraphs provide a
summary of the Educational Areas, their location, the facilities they will contain and the
educational activities to be carried on in these areas:

Study Room (459 square feet): The Study Room will be located on the basement level of the
Lodge and will be used exclusively to enable students to use computers to assist in their educational
experience and for individual and group study projects. It will be furnished with individual
desks/workstations to permit students to open laptops or other personal computing equipment and
to connect to the internet. It will also be furnished with chairs and light fixtures suitable for use by
the students for individual study. The Study Room will be used exclusively as a study area (other
than minor social or recreational use).

Study Lounge (545 total square feet): The Study Lounge will be located on the basement level
of the Lodge and will be used exclusively for individual study and group study projects. It will be
furnished with tables and chairs suitable for group study projects. It may also be equipped with 1
or more large screen TV’s mounted to the walls to permit for viewing of remote classes as well as
for projection of assignments and projects to permit collaboration on same. The Study Lounge will
be wired to support personal computer work stations and wired and cabled to provide Internet
connections as well as connected to a network providing access to a printer and other remote
peripherals located within the Lounge. The Study Lounge will be used exclusively as a study area
(other than minor social or recreational use).

Library (213 square feet): The Library will be located on the first floor of the Lodge and will be
used exclusively as an area for students to study individually or in a small group sessions as well
as serve as an area for small meetings or presentations to aid students in developing speaking and
presentation skills. It will be furnished with a central round table and chairs suitable for individual
and small group study, as well as a long-seated bench along the south wall. The Library may be
wired to support personal computer work stations and wired and cabled to provide Internet
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connections. The Library will be used exclusively as a study area (other than minor social or
recreational use).

Room 1 (115 square feet): Room 1 will be located on the second floor of the Lodge and will be
used exclusively for individual study and to enable students to use computers to assist in their
educational experience. It will be furnished with a single desk and chair combination and will
permit connections to the Internet. Room 1 will be used exclusively as a computer room and study
area (other than minor social or recreational use).

Study Room 22 (189 square feet): Study Room 22 located on the third floor of the Lodge will
be used exclusively for individual and small-group study and to enable students to use computers
to assist in their educational experience. It will be furnished with two desk and chair combinations
as well as a small central table with chairs, In addition, it may be equipped with a large screen TV
mounted to the wall to permit for viewing of remote classes as well as for projection of assi gnments
and projects to permit collaboration on same. It will also permit connections to the Internet. Study
Room 22 will be used exclusively as a computer room and study area (other than minor social or
recreational use).

Room Study Areas (1,719 total square feet): The Room Study Arcas (22 in total) will be located
in all sleeping rooms on the second and third floors of the Lodge and each will be used exclusively
as an area for students to study in a quiet environment. Each Room Study Area is furnished with
a desk, a chair and shelving (all of which is and will remain the property of the House Corporation).
The Room Study Areas will also be equipped with wiring installed to support computer access to
the Internet. The Room Study Areas will be used exclusively as study areas (except for minor
social or recreational use) and shall be separated from the sleeping area and other noneducational
areas of the room by the installation of permanent lofts/bunks.

3. Description of Grant Agreement.

The House Corporation, the Alpha, and the Foundation will enter into the Grant
Agreement, a copy of which is attached as Exhibit A. This section will provide a brief summary
of the terms of the Grant Agreement.

The Grant Agreement begins with a genera) statement in Section 1 limiting the use of the
Grant to the educational purposes and activities described in Section 2. Section 2 restricts the
use of the Grant to finance Building Construction Costs, furnishing and operating costs
associated with the Educational Areas of the Lodge to be used solely for educational and
charitable purposes (other than minor social or recreational use). The specific Educational Areas
of the Lodge are more particularly described and identified in the summary description attached
as Exhibit 2 to the Grant Agreement and on the plans attached as Exhibit 3 to the Grant
Agreement.
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Section 3 determines the maximum amount of the Grant to be used to finance Building
Construction Costs by multiplying the total costs of the renovation and construction of the Lodge
by a percentage, the numerator of which will be that portion of the square footage of the areas of
the Lodge to be used exclusively for educational purposes and activities (other than minor social
or recreational use), and denominator of which shall be the total square footage of the Lodge
(excluding support and ancillary areas). The computations for determining the portion of the Grant
allocable to Educational Areas are set forth in Exhibit 4 to the Grant Agreement.

Section 3 also limits the payment of Grant funds for the purchase of furniture, fixtures
and equipment (including fire safety equipment) to be used in the Educational Areas; as well as
computer networking equipment and Internet accessibility throughout the Lodge. Moreover, the
Foundation may make an additional grant to be retained by the Foundation to pay for certain
building operating costs. Section 3 of the Grant Agreement provides such grants will be used to
pay for the annual maintenance and operating costs of the Lodge in the same proportion as the
space dedicated to the Educational Areas bears to the total square footage of the Lodge (unless
such costs are otherwise allocable to the Educational Areas, and/or such costs are allocable to the
provision of computer and Internet access throughout the Lodge).

Section 4 provides a correlative to the requirement that the Grant funds shall be applied
only to the renovation and construction of the Educational Areas by prohibiting any use of the
Educational Areas other than for charitable and educational use, except for minor social or
recreational use such as a reception in a library. In other words, Section 4 prohibits any mixed
use of the Educational Areas (other than minor social or recreational use),

Section 5 contains the record keeping requirements of the House Corporation, including
the segregation of all Grant funds reccived from the Foundation into a separate account.

Sections 6 and 8 impose certain requirements with respect to the furnishing of reports by
the House Corporation to the Foundation and the Foundation’s subsequent monitoring of the use
made of its Grant. The monitoring provided in Sections 6 and 8 will not cease upon the
completion of the renovation and construction of the Lodge, but will continue indefinitely in
order to enable the Foundation to be assured that the Educational Areas, furnishings and
equipment financed through its Grant will be used on a continuing basis for educational
purposes, and not for any other purposes (other than minor social or recreational use).

Finally, Sections 7, 9 and 10 of the Grant Agreement provide for repayment of the Grant
funds to the Foundation to the extent (i) they have not been used for the renovation and
construction of Educational Areas, (ii) the renovation and construction has been terminated, (iii)
the House Corporation has not complied with the Grant Agreement, or (iv) the Foundation’s
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exempt status is at risk. The Grant Agreement also provides for repayment of all or a part of the
Grant should any part of the Educational Areas financed by the Foundation’s Grant cease to be
used exclusively for educational purposes (other than minor social or recreational use).

PART TWO: LEGAL ANALYSIS

This section addresses the issue of whether the Grant will adversely affect the
Foundation’s exemption under Section 501(c)(3) of the Code.

In general, the Grant should not adversely affect the Foundation’s exemption under
Section 501(c)(3) of the Code provided that the following requirements are satisfied: (i) the
Grant furthers the Foundation's exempt purposes, and (ii) the Foundation retains certain controls
as to the use of the Grant to ensure that they are used for purposes consistent with Section
501(c)(3) of the Code. These two requirements are discussed in detail below.

L Furtherance of Exempt Purposes

The Foundation is organized and operated exclusively for educational and charitable
purposes. The term "educational" is defined in Treasury Regulation §1 S01(c)3)-1(d)(3)(i)a) to
relate to the instruction or training of the individual for purposes of improving or developing his
or her capabilities.

In July 2001, the National Office of the Internal Revenue Service established guidelines
for approving housing grants from fraternity foundations. Pursuant to these guidelines, the IRS
approves grants for the construction or renovation of space in a local chapter house that is used
exclusively for educational purposes (except for minor social or recreational use), provided that
the benefit is similar to those provided by the specific college or university for the education of
the general student body. Examples of educational grants would be for dedicated study, library,
computer and instructional areas of a chapter house that are similar to those provided for the
general student body by the university, and items in these areas such as computers, computer
desks and computer chairs. A computer, desk and chair may also be provided in the student
room, provided the house corporation retains ownership of these items. Furthermore, if the
college dormitories are wired for computer use, it would further educational purposes for a
fraternity foundation to provide funding to wire a fraternity house. Finally, grants can be made
for annual operating expenses (insurance, utilities, and similar items) relating to dedicated
educational areas as well as for the installation of fire alarms, smoke detectors, and internal
sprinkler systems for dedicated educational areas. Any reasonable allocation may be used for
determining educational space in the fraternity house.
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These guidelines are similar to the IRS's ruling position in the past. For example, the IRS

has issued rulings approving such grants, including funding for the following types of
educational areas:

. Study Rooms or Study Areas (See, e.g., Private Letter Rulings 95-24-
032; 92-19-033; 90-25-073; 88-23-088).

* Libraries (See, e.g., Private Letter Rulings 93-06-034; 92-19-033; 90-14-
061; 88-23-088; and 80-09-052).

o Computer Rooms (See, e.g., Private Letter Rulings 95-24-032; 92-19-

033).

. Leadership Training Rooms (See, e.g., Private Letter Rulings 88-23-088;
82-20-080).

. Audio Visual Rooms (See, ¢.g., Private Letter Ruling 88-23-088).

. Furniture and Equipment for Educational Areas (See, e.g., Private
Letter Rulings 95-24-032; 93-06-034; 92-19-033; 90-02-036; 88-23-088).

o Operating fund for Educational Areas (See, e.g., Private Letter Rulings
95-24-032; 93-06-034; 92-19-033; 90-02-036).

. Computers, Desks and Chairs in Rooms (see, e.g., Private Letter Ruling

to Gamma Nu Educational Foundation dated September 14, 2001 and
Private Letter Ruling to Alpha Xi Delta Rho dated September 10, 2001).

Because access to the Lodge generally is limited to members of the Alpha, there is an
issue as to whether the private benefit to Alpha members is merely incidental to the public
benefit derived. If the private benefit to the Alpha members is other than incidental, then
amounts paid for the Building Construction Costs attributable to the Educational Areas would
not be exclusively for Code Section 501(c)(3) purposes. See Treasury Regulation §1.501(c)(3)-
1(d)(1)(ii). Phrased another way, the Foundation must establish that the private benefit running
to the Alpha members as a result of their use of the Educational Areas is merely incidental to
some overriding public benefit,

The determination of whether private benefit is merely incidental to overall public
interest turns on the nature of the activity under consideration and the manner by which the
public benefit will be derived. The substantiality of the private benefit is measured in the context
of the overall public benefit conferred by the activity. While the private benefit must be
incidental in both the qualitative and the quantitative senses, the extent to which private benefit
may be acceptable will vary in each case in direct relation to the degree of public benefit derived.
Thus, the private benefit analysis considers the scope of the class to be served by an
organization's otherwise exempt activities. See GCM 39612 (July 9, 1986).
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By their nature, exempt educational activities serve private purposes by providing direct
benefits to private parties. Nonetheless, in an educational context, an organization may be
determined to be operating for public purposes even if the general public does not have the same
direct access to the educational program as does some smaller, restricted group. The principal
ruling on this topic is Rev. Rul. 75-196, 1975-1 C.B. 155. In that ruling, the Service addressed
the issue of whether the maintenance of a law library was an educational activity where use of
the library was restricted to bar association members and their designees. The issue was whether
the class benefited was broad enough to warrant a conclusion that the activity was serving a
broad public interest.

The IRS noted that the limited access to and use of the library facilities was not
necessarily a bar to recognition of exemption under Section 501(c)(3) of the Code. The library
facilities were available to a significant number of people, and the restrictions were imposed
primarily because of the limited size and scope of the facilities. The IRS concluded that the law
library did serve a broad public interest, stating: "The fact that attorneys who use the library may
derive personal benefit in the practice of the profession from information garnered thereby is
incidental to this purpose and is, in most instances, a logical by-product of an exempt process.”

The IRS has published other rulings confirming this basic principle. For example, in
Rev. Rul. 69-545, 1969-2 C.B. 117, the IRS stated as follows:

The promotion of health, like the relief of poverty and the
advancement of education and religion, is one of the purposes in
the general law of charity that is deemed beneficial to the
community as a whole even though the class of beneficiaries
eligible to receive a direct benefit from its activities does not
include all members of the community, such as indigent members
of the community, providing that the class is not so small that its
relief is not of benefit to the community. (Emphasis added).

A similar principle was affirmed in Rev. Rul. 56-403, 1956-2 C.B. 307, which held that
awarding scholarships to members of a particular fraternity was an exempt activity within the
meaning of Section 501(c)(3) of the Code. See also Restatement (2d) Trusts, Sections 368 and
372; 1V Scott on Trusts (3rd Ed. 1967), Sections 368 and 372.2.

In General Counsel Memorandum 39612 (July 9, 1986), the IRS applied the rationale of
Rev. Rul. 75-196 and the other rulings summarized above to the construction and/or renovation
of educational areas in fraternity chapter houses. In this General Counsel Memorandum, the IRS
concluded that grants made by a fraternity foundation to its affiliated fraternity for the
construction, renovation and furnishing of designated "educational use" areas of a local chapter
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fraternity house were in furtherance of the foundation's exclusively educational and charitable
purposes.

The General Counsel Memorandum begins with the general rule that "by their nature,
exempt educational activities serve public purposes by providing direct benefits to private
parties." The underlying theory for this rule is that providing individuais with an educational
experience enhances and enriches the individual, thereby enhancing and enriching the society in
which the individual functions. The General Counsel Memorandum then addresses the impact of
the restrictions on the class of persons able to use the educational areas. Relying on the
authorities outlined above, the IRS concluded as follows:

Thus, an educational activity may be performed in the public
interest even if the members of the general public will have no or
only limited access to the activity. The controlling consideration is
whether the activity will cause the public to benefit so significantly
that any direct benefit accruing to the limited class may be deemed
incidental.

Based on the particular facts of the General Counsel Memorandum, the IRS analyzed
whether the areas designated as educational produce a significant public benefit. The IRS
analyzed the facts under a two-part test. The first part focused on whether the educational
facilities in the chapter house benefit the entire college community by supplementing the
university's resources, alleviating overcrowding in libraries and study areas, and providing
additional technical facilities, equipment and services, thereby allowing the university to direct
those resources elsewhere. In other words, the IRS focused on whether there was some benefit
to the public that transcended the confines of the narrow class of persons directly benefiting from
the educational areas in question. The second part focused on whether a significant percentage
of the entire student population lived in fraternity and sorority housing at the school. In other
words, the IRS focused on whether the public benefit was sufficient enough to characterize the
direct benefits flowing to chapter members as incidental.

Under the specific facts analyzed in General Counsel Memorandum 39612, the IRS
concluded that any private benefit to fraternity members from the use of the educational areas
was incidental to the broad public benefit derived from the operation of these facilities. It noted
that the facilities, if used specifically and exclusively for educational purposes, had little social or
personal value to members independent of their educational values. The IRS ruled that: "[t]hese
facilities therefore serve the public interest by furthering education.” The principles set forth in
GCM 39612 were the basis for a number of private letter rulings recognizing that such grant
arrangements will not adversely affect a fraternity foundation's exemption under Section
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501(c)(3) of the Code. See e.g., Private Letter Rulings 95-24-032; 93-06-034; 92-19-033: 90-25-
073: 90-14-061.

The type of educational facilities incorporated into the Lodge should be similar to that
provided to the general student body by the University and should relieve the University of a
financial burden, supplement its resources through the provision of additional equipment and
facilities, and alleviate the current use of its facilities. The Lodge will contain Study Rooms and
a Library of a kind the University would otherwise supply for its general student body. Thus, the
Educational Areas of the Lodge will progressively lighten the University’s financial burden to
provide such facilities for students and will save money for the University in the long run
because they create additional educational environments that enhance the scope of the
University. Accordingly, the Educational Areas provide a benefit to the public which transcends
the confines of the narrow class of students that belong to the Alpha.

Moreover, the public benefit will be sufficient enough to characterize the direct benefits
flowing to the Alpha members as incidental. Allan Lutes, President of Alpha Fraternity
Management which manages several of the Greek houses at the University, represented that
approximately 16.11% of the University’s undergraduate population belongs to fraternities or
sororities and approximately 5.72% of the undergraduate population reside in chapter houses.
See Exhibit B. Thus, the reduced burden on the University’s facilities and resulting benefit to the
college community could be significant if the cumulative effects of the Educational Areas are
considered. Moreover, the actual percentage of students using these facilities should be expected
to be much higher because of the likelihood that fellow students studying together or working
jointly on class projects at the facilities with a member of the Alpha. As a result, the potential
for reducing the burden of providing such facilities is both substantial and significant when
viewed on a cumulative basis.

In the past, the IRS has approved grants from fraternity foundations to construct or
renovate educational areas similar in nature to those of the Lodge. For example, the following
rulings have recognized that a fraternity foundation can make a grant for the construction or
renovation of space in a local chapter house that is used exclusively as libraries, computer rooms
and study areas: Priv. Ltr. Ruls. 95-24-032; 92-19-033: 90-25-073 and 88-23-088.

Pursuant to the Grant Agreement, each area in the Lodge to be supported by the Grant
from the Foundation will further charitable or educational purposes. The House Corporation will
utilize the Grant to fund the renovation and construction of areas in the Lodge used exclusively
for educational purposes, other than minor social or recreational use. Moreover, the House
Corporation will utilize a portion of the Grant to (i) provide Educational Equipment and
Educational Materials, (ii) install Fire Safety Equipment for the dedicated Educational Areas,
(iii) establish the Operating Account for the maintenance and operation of the Educational Areas,
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and (iv) fund the installation, configuration, and maintenance of computer networking equipment
for the provision of Wireless Internet Access throughout the Lodge.

The Grant Agreement also provides that the Alpha must use the Educational Areas
exclusively to provide an educational experience to its members and other individuals visiting
the Lodge, other than minor social or recreational use. None of the Educational Arcas will be
used for anything other than the educational purposes described above other than minor social or
recreational use. For example, all dining, sleeping, and fraternal activities will be limited to
other spaces available in the Lodge. Thus, these Educational Areas will be used exclusively for
the instruction or training of the individual for purposes of improving or developing his or her
capabilities.

The Grant Agreement ensures that all of the information necessary to satisfy the IRS's
requirements for such grants will be obtained and the Grant Agreement requires both the House
Corporation and Alpha to comply with the requirements set forth in the Grant Agreement.
Periodic inspections will also be conducted to ensure that no part of the Grant is being used for
non-educational purposes {other than minor social or recreational use of the Educational Areas).

1L Control and Monitoring of Grant

Because the Grant is being made to an organization that is not described in Section
501(c)(3) of the Code, the Foundation must retain control and discretion as to the use of the
funds and maintain records establishing that the funds are used for Code Section 501(c)(3)
purposes. See Rev. Rul. 68-489, 1968-2 C.B. 210,

Specifically, the IRS stated in the July guidelines and General Counsel Memorandum
39612 that the Educational Areas must constitute separate facilities that are segregated from the
social facilities of a fraternity or sorority house. The Grant is therefore accompanied by
architectural plans showing that all Educational Areas will be separate from the non-educational
areas of the Lodge.

Moreover, the IRS stated in General Counsel Memorandum 39612 that a fraternity
foundation should monitor any grants to fund educational areas to ensure that these areas are
used exclusively for educational purposes. According to the General Counsel Memorandum, this
requirement is satisfied if the granting foundation and the recipient enter into an agreement
containing the following provisions: (i) that the recipient will use the grants exclusively for
educational purposes (except minor social or recreation use) and return any part of the grant not
so used, (ii) that the recipient regularly report on the progress of the project, including a final
report when the project is completed, and (iii) that the recipient will thereafter be subject to
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monitoring and inspection by the granting foundation. To comply with this requirement, the
Foundation and the House Corporation will execute the Grant Agreement.

III.  Allocation of Grant.

The total area of the Lodge, not including support and ancillary areas, is 9,940 square
feet. The total square footage of the Lodge to be devoted to the Educational Areas is 3,240
square feet. Thus, out of a total of 9,940 square feet, 3,240 square feet, or 32.60% of the square
footage is designated as Educational Areas.

Therefore, no more than 32.60% of the total Building Construction Costs may be paid
from the Grant made by the Foundation. An additional amount of the Grant may be segregated
into a separate fund which will be used to pay operating costs attributable to the Educational
Areas. The House Corporation may use an additional amount of the Grant to purchase furniture,
fixtures and equipment for the designated Educational Areas in the Lodge, other qualifying
furniture, fixtures and equipment, as well as Educational Materials, such as library and reference
books, Fire Safety Equipment for use in the Educational Areas, and for the installation,
configuration and maintenance of computer networking equipment for the provision of Wireless
Internet Access. See Priv. Lir. Ruls. 95-24-032: 93-06-034; 92-19-033; 90-02-036; 88-23-088.

PART THREE: CONCLUSIONS

Based upon the foregoing analysis, and strictly conditioned upon the assumptions and
conditions described herein, it is our opinion that the proposed Grant by the Foundation, as
outlined in the Grant Agreement, should not adversely affect the Foundation’s tax exempt status
under Section 501(¢)(3) of the Code.

The assumptions and conditions referred to above and upon which this opinion is strictly
conditioned, are as follows:

1. The continued maintenance by the Foundation of its current tax exempt and
public charity statuses, other than as those statuses might be affected by the proposed Grant
described in this letter;

2. The continued maintenance by the House Corporation of its current tax exempt
status under Section 501(¢)(7) of the Code;

3. The proper and complete execution of the Grant Agreement in the form
attached hereto by all parties shown as parties to the Grant Agreement attached hereto;
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4. The strict compliance with all of the terms of the Grant Agreement attached
hereto; and

5. The renovation and construction of the Lodge strictly in accordance with the
architectural plans and specifications attached hereto.

This letter is directed only to the Foundation and is not to be communicated to or relied
upon by any other person or organization, other than the House Corporation, without the prior
written consent of this firm.

It has been a pleasure to work with you and to assist you with this project. Ifthere are
any questions about this letter or the project, please let the undersigned know.

MANLEY BURKE
A Legal Professional Association

o ot Eo (Lhristophon [ RF

Jf)hn E. Christopher, Partner

JEC/AMH/kt
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EDUCATIONAL AREA GRANT AGREEMENT

The Epsilon Educational Endowment, a nonprofit corporation under the laws of the State
of Michigan and recognized by the Internal Revenue Service as exempt from federa! income
taxes under section 501(c)(3) (hereinafter “Foundation”) agrees to make an Educational Area
Grant (hereinafter “Grant”) in the amount determined below to Epsilon Trustee Corporation, a
Michigan nonprofit corporation exempt from federal income tax under Section 501(c)(7) of the
Code, (“House Corporation™) for the renovation and construction of educational areas located in
a building used by the Alpha Epsilon of the Chi Psi Fraternity (hereinafter “Alpha”) and
particularly described in Exhibit 3 (hereinafter “Lodge), subject to the following express
conditions:

Sec. 1. In General.

Sec. 1.1 The Grant shall be used by the House Corporation exclusively to fund
expenses directly atiributable or allocable to fulfilling the purposes specified in Section 2 below.
Payments from the Grant funds may be made during the renovation and construction of the
Lodge upon the House Corporation’s written request to fund Building Construction Costs (as
defined in Exhibit 1), subject to the limitations specified in Section 3.1 below. The Foundation’s
Grant may take the form of cash funds or in-kind provision for specific educational facilities
pursuant to direct contract with third party contractors by the Foundation in which the House
Corporation shall cooperate, subject always to the limitations set forth in Section 3 hereof.

Sec. 1.2 Payments from the Grant funds may be made to purchase Educational
Equipment, Educational Materials, Fire Safety Equipment and Internet Wiring (all as defined in
Exhibit 1) upon written request of the Hlouse Corporation, which request shall describe the
educational use or function thereof, up to the amount specified in Section 3.2 below.

Sec. 1.3 An additional amount of the Grant may be distributed by the Foundation
and used by the House Corporation to pay for the operating costs attributable to the Educational
Areas subject to the conditions and limitations specified in Section 3.3 below.

Sec. 2 Use of Grant.

The Grant shall be used exclusively for the renovation, construction, operation and
maintenance of the Educational Areas of the Lodge, and for the provision of Educational
Equipment, Educational Materials, Fire Safety Equipment and Internet Wiring (all as defined in
Exhibit 1, attached).

Sec. 3 Amount of Grant.

Sec. 3.1 The amount of the Grant allocable to the Building Construction Costs
shall be determined by multiplying the total Building Construction Costs by a fraction, the
numerator of which shall be the square footage of the entire Lodge used as Educational Areas,
and the denominator of which shall be the total square footage of the entire Lodge (less support
areas). This fraction is summarized and calculated on Exhibit 4. The portion of the Grant used



for Building Construction Costs shall not exceed $224,940.00 based on a construction budget of
$690,000.00.

Sec. 3.2 A portion of the Grant may also be used for the purchase of Educational
Equipment, Educational Materials, Fire Safety Equipment and Internet Wiring. The portion of
the Grant for these items shall not exceed $60,000.00.

Sec. 3.3 A portion of the Grant may also be segregated and shall be used for the
operating costs attributable to the Educational Areas, subject to the following limitations.

Sec. 3.3.1 Payments of Grant funds for real estate taxes, casualty and
liability insurance premiums, utility costs and any other operating costs which cannot be directly
attributed or allocated to any specific area of the Lodge shall not exceed the amount determined
by multiplying the total of such cost by a fraction, the numerator of which shall be that portion of
the square footage of the Educational Areas, and the denominator of which shall be the total
square footage of the entire Lodge (less support areas). This fraction is summarized and
calculated on Exhibit 4.

Sec. 3.3.2 Payments of Grant funds may be used for personal property
taxes assessed on Educational Materials and Educational Equipment and any other operating
costs which are directly attributable and allocable to such Educational Areas, including, but not
limited to, regular recurring maintenance expenses (e.g., those incurred for the painting of
Educational Areas) and regular expenses related to computer networking equipment and Internet
Wiring throughout the Lodge.

Sec. 3.3.3 No part of this fund may be used by the House Corporation
without the Foundation’s prior approval in writing and acknowledging that such funds will be
used exclusively for educational purposes.

Section 3.4 The Grant shall be made solely from the Foundation's restricted fund
account for the House Corporation. Nothing herein shall obligate the Foundation to make Grants
from the Foundation’s general funds.

Sec. 4 Exclusive Use.

No part of the Educational Areas or of the Educational Equipment and Educational
Materials shall be used for any other purpose than those described in Exhibit 2, such as for
dining, sleeping, social, recreational or fraternal purposes (except for minor social and

recreational use such as a reception held in a library).

Sec. 5 Record Keeping.

To the extent that the Grant is made to the House Corporation in reimbursement of
incurred expenses substantiated by paid invoices or evidenced by other documentation from the
House Corporation, the record keeping requirements set forth in this Section 5 and the reporting
requirements set forth in Sections 6.1, 6.2 and 6.3, below shall not apply; otherwise, such
provisions shall be in full force and effect.




Sec. 5.1 The House Corporation agrees to deposit all Grant funds in a separate
fund and to maintain its books and records in such a way that such Grant funds will be shown
separately on the House Corporation’s books. Expenditures made in furtherance of the
educational purposes specified in Sections 2 and 3 shall be charged against the Grant funds. The
House Corporation will maintain records for such expenditures adequate to identify the purchase
of Educational Equipment, Educational Materials, Fire Safety Equipment and Internet Wiring, as
well as the principal and income of the Grant described in Sections 1.3 and 3.3.

Sec. 5.2 If any part of the Grant funds are paid over by the House Corporation to
the Alpha to cover any part of the expenses for which the Grant was made, as opposed to the
House Corporation directly paying for such expenses, then the Alpha shall also maintain a
separate fund to pay for such costs and such fund shall be subject to the same record keeping
requirements as are applicable to the separate fund of the House Corporation under Section 5.1.

Sec. 6 Reports to the Foundation.

Sec. 6.1 The House Corporation shall provide the Foundation with semi-annual
reports showing the use of the Grant funds paid under Section 3.1 for the renovation and
construction of the Lodge in a manner consistent with the allocations described in Section 3.1.
Upon completion of the renovation and construction of the Lodge, the House Corporation shall,
within 90 days of such completion, provide a final construction report to the Foundation
certifying that the Grant funds used for Building Construction Costs have not exceeded that
authorized amount described in Section 3.1.

Sec. 6.2 During the renovation and construction period, and thereafter until all
funds available under this Agreement have been paid in full to the House Corporation, the semi-
annual reports required under this section shall include financial information on all Educational
Equipment, Educational Materials and Fire Safety Equipment purchased for use in the
Educational Areas of the Lodge, as well as any Internet Wiring for the Lodge.

Sec. 6.3 The House Corporation shall also provide the Foundation with an annual
report as to that portion of the Grant described in Sections 1.3 and 3.3 that has been allocated for
operating costs of the Educational Areas.

Sec. 6.4 After completion of the renovation and construction of the Lodge, the
Alpha shall provide the Foundation with semi-annual reports in order to assure the Foundation
that the activities carried on in the Educational Areas are educational in nature and to enable the
Foundation to monitor the use of such areas for educational purposes. Such reports shall include
descriptions of all conferences, meetings, seminars, instructional activities, etc., that have taken
place in the Educational Areas during the period. Such reports shall also include a certification
by the President of the Alpha that the Educational Areas of the Lodge and the Educational
Equipment and Educational Materials used in those areas have not been used for non-educational
purposes or activities, such as for dining, sleeping, social, recreational, or fraternal purposes,
except minor or occasional non-educational use.




Sec. 7 Repayment,.

Sec. 7.1 The House Corporation or the Alpha must repay to the Foundation any
portion of the Grant which is not used for the educational purposes specified in Section 2.

Sec. 7.2 Should any part of the Educational Areas financed under this Agreement
cease to be used exclusively for the purposes specified in Exhibit 2, or should any part of the
Grant exceed the amount determined in Section 3, that portion of the Grant allocated to any
Educational Area that is not used exclusively for educational purposes, or that exceeds the
amount determined in Section 3, must be repaid to the Foundation. Moreover, the payments
made from that portion of the Grant described in Sections 1.3 and 3.3 for the operating costs
allocable to the Educational Areas, if any, shall be reduced proportionately, the amount of the
Grant being segregated at that time shall be reduced in the same proportion, and such reduced
amount shall be repaid to the Foundation. Notwithstanding the above, the House Corporation
shall have 30 days from the date of written notice by the Foundation to the House Corporation
that such a situation has been found to exist, to correct the situation, and if it does not do so
within the 30 day period, it must so repay the Foundation.

Sec. 7.3 This Section 7 shall survive any termination of this Agreement.

Sec. 8 Monitoring of Use of Grant Proceeds.

The House Corporation and the Alpha shall cooperate with, and provide access to the
premises to, representatives of the Foundation making periodic visits and inspections to monitor
the use of the Educational Areas. The House Corporation and the Alpha shall also make their
financial records freely available to the Foundation, either in connection with the inspection of
its representatives or upon request.

Sec. 9 Termination of Construction or Renovation.

In the event that a housing campaign is suspended or terminated, the funds donated shall
remain with the Foundation for qualifying educational benefit of the Alpha. If the housing
campaign is terminated, then funds that have already been granted from the Foundation to the
House Corporation shall be repaid by the House Corporation to the Foundation.

Sec. 10 Modification or Termination of Grant Payments.

The Foundation reserves the right to discontinue, modify, or withhold any payments to be
made under this Agreement or to require a total or partial refund of any grant funds if the
Foundation determines, after undertaking reasonable due diligence, that such action is necessary
(a) because the House Corporation has not fully complied with the terms and conditions of this
Agreement, including but not limited to, having any use of the arcas financed with this grant that
is not exclusively educational; (b) to protect the purposes and objectives of the grant as described
in this Agreement, or other tax-exempt purposes of the Foundation, or (¢) to comply with any

law or regulation applicable to the House Corporation, the Foundation, the grant funds, or this
Agreement.



Sec. 11 Assignability

This Agreement may not be assigned without the express written consent of the other
party to the Agreement.

Sec. 12 Binding on Successors
This Agreement shall be binding on any successor of the House Corporation.

Sec. 13 Authority

Each party to this Agreement represents and warrants to the other party that the execution,
delivery, and performance of this Agreement by the party has been duly and validly authorized
and approved by all necessary action of the party. This Agreement constitutes the legal, valid, and
binding obligations of such party, enforceable against it in accordance with its terms.

Sec. 14_Severability.
All provisions of the Agreement are severable. If any provision or portion thereof is
determined to be invalid or unenforceable by law, or by a court of competent jurisdiction, then the

remaining portion of the Agreement shall remain in full force and effect.

Sec. 15 Third Party Beneficiaries.

The Agreement is entered into solely between, and may only be enforced by, Foundation
and House Corporation. The Agreement shall not be deemed to create any rights in third parties,
including, but not limited to, individual members or Alphas of Chi Psi Fraternity.

Sec. 16. Dispute Resolution.

If a dispute related to this Agreement arises between Foundation and House Corporation,
the following steps shall be implemented:

Sec. 16.1 Foundation and House Corporation shall hold a meeting promptly,
attended by all persons with decision-making authority to attempt in good faith to negotiate
a resolution of the dispute.

Sec. 16.2 If within thirty (30) days after such initial meeting the Foundation and
House Corporation have not resolved the dispute, then they agree to submit the dispute to
mediation, in Ann Arbor, Michigan, in accordance with the Michigan rules for mediation
and alternative dispute resolution, and to select a mutually acceptable Mediator from the
Michigan Courts’ list of mediators, bearing equally the costs of Mediation. Foundation and
House Corporation agree to participate in good faith in Mediation and related negotiation
for thirty (30) days. If unsuccessful in reselving the dispute during that time, Foundation

and/or House Corporation may then seek redress through the appropriate state courts of
Michigan.




Sec. 16.3 This Section 16 shall survive any termination of this Agreement.

Sec. 17 Counterparts

This Agreement may be signed in any number of counterparts. It is not necessary that

each party sign any particular counterpart, only that each party sign at least one counterpart for
this Agreement to be effective.

THE EPSILON EDUCATIONAL ENDOWMENT

By:
Title:

Printed Name;

EPSILON TRUSTEE CORPORATION

By:
Title:

Printed Name:

ALPHA EPSILON OF
CHI PSI FRATERNITY

By:
Title:

Printed Name:

Date of this Agreement:
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EXHIBIT 1
DEFINITIONS

Lodge. The Lodge means the building owned, operated and maintained by the House
Corporation, used by the Alpha, and more particularly identified on the architectural plans
attached as Exhibit 3 to this Agreement.

Building Construction Costs. The term, Building Construction Costs, means the cost of
renovating and constructing the Lodge. The term includes, but is not limited to, the costs of
architectural plans and specifications, acquisition of the site, demolition of any existing
structure, general site work, foundation work, frame work and exterior finish, the roof,
insulation, dry wall, mechanical and electrical, landscaping, interest and taxes during
acquisition, renovation and construction, and other similar costs.

Educational Areas. In general, the term Educational Areas means the area in the Lodge
used exclusively for educational purposes, except for minor or occasional non-educational
use. The specific Educational Areas of the Lodge are more particularly described and
identified in the summary description attached as Exhibit 3 to this Agreement.

. Educational Equipment. The term, Educational Equipment, means personal property and
fixtures used in the Educational Areas. The term includes, but is not limited to: (i) furniture,
such as desks, conference tables, bookcases and other furniture or equipment used in
Educational Areas; (ii) computers and printers; (iii) laboratory and science equipment; (iv)
other equipment used for the study of such disciplines as engineering, architecture, graphic
design and fine arts; and (v) audio and visual equipment. Educational Equipment shall also
include desks, chairs and computers in student dormitory rooms.

. Educational Materials. The term, Educational Materials, shall include reference materials,
course books, general literature, historical memorabilia, and other materials having an
educational purpose and that are used in the Educational Areas.

. Wireless Internet Access. The term Wireless Internet Access shall include expenses for the
installation, configuration and maintenance of computer networking equipment for the
provision of wireless Internet access throughout the Lodge.

Fire Safety Equipment. The term, Fire Safety Equipment, shall include fire alarms, smoke
detectors and internal sprinkler systems installed for any of the Educational Areas.
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EXHIBIT 2
DESCRIPTION OF EDUCATIONAL AREAS

Study Room (459 square feet): The Study Room will be located on the basement level of the
Lodge and will be used exclusively to enable students to use computers to assist in their educational
experience and for individual and group study projects. It will be furnished with individual
desks/workstations to permit students to open laptops or other personal computing equipment and
to connect to the internet. It will also be furnished with chairs and light fixtures suitable for use by
the students for individual study. The Study Room will be used exclusively as a study area (other
than minor social or recreational use).

Study Lounge (545 total square feet): The Study Lounge will be located on the basement level
of the Lodge and will be used exclusively for individual study and group study projects. It will be
furnished with tables and chairs suitable for group study projects. It may also be equipped with 1
or more Jarge screen TV’s mounted to the walls to permit for viewing of remote classes as well as
for projection of assignments and projects to permit collaboration on same. The Study Lounge will
be wired to support personal computer work stations and wired and cabled to provide Internet
connections as well as connected to a network providing access to a printer and other remote
peripherals located within the Lounge. The Study Lounge will be used exclusively as a study area
(other than minor social or recreational use),

Library (213 square feet): The Library will be located on the first floor of the Lodge and will be
used exclusively as an area for students to study individually or in a small group sessions as well
as serve as an area for small meetings or presentations to aid students in developing speaking and
presentation skills. It will be furnished with a central round table and chairs suitable for individual
and small group study, as well as a long seated bench along the south wall. The Library may be
wired to support personal computer work stations and wired and cabled to provide Internet

connections. The Library will be used exclusively as a study area (other than minor social or
recreational use).

Room 1 (115 square feet): Room 1 will be located on the second floor of the Lodge and will be
used exclusively for individual study and to enable students to use computers to assist in their
educational experience. It will be furnished with a single desk and chair combination and will
permit connections to the Internet. Room 1 will be used exclusively as a computer room and study
area (other than minor social or recreational use).

Study Room 22 (189 square feet): Study Room 22 located on the third floor of the Lodge will
be used exclusively for individual and small-group study and to enable students to use computers
to assist in their educational experience. It will be furnished with two desk and chair combinations
as well as a small central table with chairs. In addition, it may be equipped with a large screen TV
mounted to the wall to permit for viewing of remote classes as well as for projection of assignments
and projects to permit collaboration on same. It will also permit connections to the Internet. Study

Room 22 will be used exclusively as a computer room and study area (other than minor social or
recreational use).




Room Study Areas (1,719 total square feet): The Room Study Areas (22 in total) will be located
in all sleeping rooms on the second and third floors of the Lodge and each will be used exclusively
as an area for students to study in a quiet environment. Each Room Study Area is furnished with
adesk, a chair and shelving (all of which is and will remain the property of the House Corporation).
The Room Study Areas will also be equipped with wiring installed to support computer access to
the Internet. The Room Study Areas will be used exclusively as study areas (except for minor
social or recreational use) and shall be separated from the sleeping area and other noneducational
areas of the room by the installation of permanent lofts/bunks.

SUMMARY*
Location Educational Area Purpose SOUATe
Footage
Study Room Individual and Group Study Projects 459
Basement
Study Lounge Individual and Group Study Projects 545
First Floor Library Individual and Small Group Study 213
Second Floor Study Room 1 Individual Study 115
Study Room 22 Individual and Small Group Study 189
Room Study Areas Individual Quiet Study 982
Third Floor Room Study Areas Individual Quiet Study 737
Total Square Footage of Educational Areas | 3,240

*Per attached architectural plans
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EXHIBIT 3
ARCHITECTURAL PLANS FOR THE LODGE
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Basement

Study Room 459
Mechanical-Laundry 359
Alpha Room 756
Storage 368
Study Lounge 545
Stairs 33
Founder's Room 723
|Tap Room 531
Hall/Back Stair/Bath 236
Kitchen Storage 187
Common Area Total
Sub-total 1004 2010 1183
First Floor
Library 213
Hall/Stairs/Clost/Vestibule 383
Restroom 1 84
Restroom 2 148
Hall 84
Senvice Kitchen 257
Pantry o1
Hall/Back Stair 84
Commercial Kitchen 417
Dining Reom 787
Main Hall 696
Vestibule 43
Living Room 532
Total Common Area
Sub-Totals 213 2282 1334
Second Floor
Room 2 104 76
Room 1 115
Room 0 i1 83
Stairs/Halls/Closets 830
Restroom 2 238
Room 11 175
Room 12 B4 93
Room 13 89 130
Room 14 145
Restroom 4 100
Room 10 105 68
Restroom 3 81
Room 9 104 76
Room 8 54 62
Room 7 66 115
Room 6 66 115!
Room 5 66 115
Room 4 54 83
Room 3 99 81
Restroom 1 81
Total Common Area
Sub-Totals 1007 1564 1168
Third Floor
Room 21 141 77]
Hall 1 49|
Restroom 1 85
Room 20 112 80
Study Room 22 189
Hall& Stairs 403
Restroomn 2 202
Room 15 111 85
Restroom 3 62
Hall 3 59
Room 16 110 84
Room 17 93 89
Room 18 Fi:] 87
Room 19 94 87
Total Common Areas
Sub-Totals 926 844 605
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EXHIBIT 4

ALLOCATION OF BUILDING CONSTRUCTION COSTS

Total Square Feet of Educational Areas 3,240 square feet

Total Square Feet of Lodge* 9,940 square feet

Allocation of Building Construction Costs to Educational Areas

3,240 square feet
9,940 square feet

32.60%

* The Lodge contains 9,940 square feet of living space. The living area does not include 4,290
square feet of support areas of the Lodge such as common area restrooms, hallways, mechanical,
electrical, stairways, storage and laundry areas. With these areas included, the total square

footage of the Lodge is 14,230 square feet.






EXHIBIT B

UNIVERSITY LETTER

ALPHA

FRAERNITY MANAGEMENT

March 16, 2022

The Board of Trustees of the
Epsilon Educational Endowment
c/o Steven Starnes

620 S. State Street

Ann Arbor, Mi 48104

Dear Mr. Starnes:

We understand that the Epsilon Trustee Corporation ("Corporation”) is
engaged in a housing project to remodel and enhance the housing it
provides for the members of the Alpha Epsilon of Chi Psi Fraternity on the
University of Michigan campus. We also understand that your Endowment
plans to make a grant to the Corporation to fund certain expenses incurred
in connection with the educational spaces in the chapter house and that in
that regard, you have requested this letter,

Alpha Fraternity Management, Inc. has specialized in managing the
operations and facilities of fraternity chapters and house corporations for
the past 16 years. We currently work with over 100 fraternity clients located
at 79 campuses in 26 states and four providences in Canada. We have
worked with several clients related to their fundraising programs and to
assist in defining the educational use allocations for their chapter houses.
We currently manage 17 of the 24 fraternity properties at the University of
Michigan campus.

We can acknowledge and attest that the University of Michigan
("University”) provides facilities, and/or educational equipment for
individual and group study, library facilities, and/or educational equipment
(including the provision of computer and internet access in University
dormitories and other buildings) to students living both on and off its
campus. The educational facilities at the Alpha Epsilon of Chi Psi chapter
house, including study rooms, library facilities, and/or specialized areas,
such as computer rooms and house-wide computer and internet access,
drafting rooms, or other instructional areas, are similar to those provided by
the University for the education of the general student body. As a result,
the provision of these additional facilities will:

6921 Jackson Rd., Suite 100 & Ann Arbor, Ml 48103 # 1-833-ALPHAOQO ® alphafraternitymgmt.com



(1) reduce the University of the burden of providing such facilities to
students who are members of the chapter;

(2) supplement the resources of the University by providing
additional equipment and facilities; and

(3) alleviate the current use of the University’s existing facilities by
providing an alternative source for members of the chapter and
guests,

{4) be consistent with the educational facilities and services
provided by other fraternity and sorority chapter houses on this
campus that have been constructed or renovated over the past 10
years,

We also wish to confirm that 16.11% of the University of Michigan
undergraduate population belongs to a fraternity or sorority, and an
estimated 5.72% of the undergraduate population resides in a fraternity or
sorority chapter house.

Sincerely,
ﬁ/é,‘" ﬂ_ L~ ,..L(,tt_.;{_.,)
Allan Lutes

President




